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STATEMENT OF FACTS

The Appellant in this case filed a petition for an

order to show cause in which he asked the United

States District Court to cite F. M. Breshears, United

States Marshal for the District of Idaho, to appear



oil' a day certain to show cause why a Writ of Habeas

Corpus should not issue commanding the said F. M.

Breshears to bring before the Court the body of one

Clay Roselle, whom, the petition alleges, was in the

custody of the said United States Marshal. (Tr. 1-3.)

The District Court denied Roselle's application for

order to show cause and a writ, on the ground that it

w^ould obstruct justice, for the reason that the peti-

tioner, Roselle, was in the custody of the United States

Marshal for Idaho at the time the writ was denied,

enroute to the District of Idaho, under commitment

from the District Court of Idaho, as stated in the peti-

tion for the Writ; and for the further reason that

Roselle had full relief in his home jurisdiction. (Tr.

33.)

Counsel for the defendant have filed with Paul P.

O'Brien, Clerk of this Court, an affidavit, which has

been served upon counsel for the petitioner, signed by

Tom DeWolfe, Assistant United States Attorney for

the Western District of Washington, and which alleges

that Roselle is now in the custody of the United States

Marshal for the District of Idaho, serving a sentence,

as evidenced by commitment referred to in the petition

for Writ herein (Tr. 2) ; it being further alleged in



said affidavit that neither Roselle, the petitioner, nor

Breshears, the United States Marshal for the District

of Idaho, to whom the requested Writ would be direct-

ed if this action were reversed, are not now within the

jurisdiction of the United States District Court for the

Western District of Washington, and alleging affirma-

tively that both said persons are now within the juris-

diction of the United States District Court for the Dis-

trict of Idaho.

Appellant's brief, on pages 2 and 3, correctly sets

forth the state of the record in the case at bar.

It is the Government's contention:

First : That the appeal should be dismissed here-

in, inasmuch as Roselle is not now within the jurisdic-

tion of the United States District Court for the West-

ern District of Washington, nor is F. M. Breshears,

the person to whom the requested Writ must be di-

rected, within the jurisdiction of said court. If this

action is reversed the United States District Court for

the Western District of Washington would be without

power to grant the relief prayed for.

Second: It is further the contention of the Gov-

ernment that the sentence imposed by District Judge



Cavanah is valid and that it is perfectly proper, in an

Indictment of this kind, to make the defendant serve

the sentence on the conspiracy count in the peniten-

tiary and the sentence on the balance of the counts, to

commence at the expiration of the penitentiary term,

to be served in the custody of the United States Mar-

shal in a penal institution in the State of Idaho.

ARGUMENT

The affidavit of Tom DeWolfe, Assistant United

States Attorney for the Western District of Washing-

ton, alleges that neither Roselle, nor the person to

whom the Writ in this case would be directed, are now

within the jurisdiction of this court. It is elementary

that a Writ of Habeas Corpus cannot run outside of

the District in which it is issued and that the same is

invalid if it is directed to a person who is located out-

side of the limits of the jurisdiction of said court, and

is coextensive only with the limits of said jurisdiction.

Ex parte Yee Hick Ho, 33 Fed. (2d) 360

(D. C. Cal.).



In ex parte Gouyet, 175 Fed. 230, District Judge

Bean stated as follows:

"It is proper to remark, however, in view of

the point made by the District Attorney, that it

is doubtful whether the Court has jurisdiction in

the premises. The Supreme Court and the Circuit

and District Courts of the United States and the

several justices and judges thereof, are given
power within their respective jurisdictions to

issue Writs of Habeas Corpus for the purpose of

an inquiry into the cause of the restraint of lib-

erty in certain specific instances.

U. S. R. S. Sec. 751, 752. 753.

"The power thus conferred is expressly re-

stricted to the territorial jurisdiction of the court

to which the application is made.

The general holding is that the Circuit and
District Courts of the United States have no
power or authority to issue a Writ of Habeas Cor-

pus to be sent out of their respective jurisdictions.

Church on Habeas Corpus, Sec. 108.

In re Boles, 48 Fed. 75.

Ex parte Kenyon, 14 Fed. Cases 353.

In re Bickley, 3 Fed Cases 332.

"Although I am advised that Judge Landis
of the District of Illinois has discharged prison-

ers confined in the Leavenworth Prison, probably

on the theory that the Court imposing the sen-

tence has jurisdiction to inquire on habeas corpus

into the validity thereof."



It is, therefore, apparent that the question in the

instant case is a moot question and one which this

court should not take cognizance of. If this court re-

versed the judgment and order of the lower court

denying the writ, the proceedings would still be futile,

for ,according to the above mentioned decisions. Dis-

trict Judge Neterer would now be powerless to issue

a Writ of Habeas Corpus as requested. As the only-

questions in this case are moot questions, the appeal

should be dismissed and the appellee herein respect-

fully prays that this court enter an order to that effect.

In Smyth v. Asphalt Belt R. R. Co., 12 Fed. (2d)

14 it was held that where the appeal from a decree

dismissing an injunction suit presented only a moot

question the issues before the court of appeals would

not be determined.

To this same effect see Texas & Northern R. R.

Co. V. North Side Belt R. R. Co., 16 Fed. (2d) 782.

In Heitmuller v. Stokes, 256 U. S. 360, it was

held that the Supreme Court of the United States will

not pass upon the merits of a writ of error sued out to

review a judgment in an action to recover the posses-

sion of real estate, where, pending review, the plain-



tiff has parted with title to the premises, so that no

controversy remains, except as to costs.

It was further held in said case that the fact that

the question involved was a moot one, not appearing

on the record might be proved by extrinsic evidence.

This the Government has done in the instant case by

filing the affidavit as hereinbefore mentioned.

In the Heitmuller case Mr. Justice Day in his

opinion stated as follows:

"As the action was brought to recover the

possession of real estate, and as the defendant in

error has, pending review in this court, sold it,

we agree with the contention that the case has
become moot. The plaintiff in error, so far as the

record discloses, is in possession, and the defen-

dant in error having sold and conveyed the prop-

erty, a judgment, if in his favor, v/ill not give

him possession of the premises. It has been often

held that this court will not decide moot cases.

The rule was stated in Mills v. Green, 159 U. S.

651, 653, 40 L. ed. 293, 294, 16 Sup. Ct. Rep. 132:

"The duty of this court, as of every other

judicial tribunal, is to decide actual controversies

by a judgment which can be carried into effect,

and not to give opinions upon moot questions or

abstract propositions, or to declare principles or

rules of law which cannot affect the matter in

issue in the case before it. It necessarily follows

that when, pending an appeal from the judgment
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of a lower court, and without any fault of the

defendant, an event occurs which renders it im-
possible for this court, if it should decide the case

j

in favor of the plaintiff, to grant him any effec-
\

tual relief whatever, the court will not proceed
j

to a formal judgment, but will dismiss the appeal.
And such fact, when not appearing on the rec-

ord, may be proved by extrinsic evidence. ,

Lord V. Veazie, 8 How. 251, 12 L. ed. 1607; I

California v. Sari Pablo & T. R. Co., 149 U. S.

308, 37 L. ed. 747, 13 Sup. Ct. Rep. 876.

See also United States v. Hamburg-Ameri-
I

kanische Packetfahrt - Actien Gesell-

schaft, 239 U. S. 466, 476, 60 L. ed. 387, '

391, 36 Sup. Ct. Rep. 212 and cases

cited.
j

"Where no controversy remains except as to :

costs, this court will not pass upon the merits.

Paper Bag Mach. Cases, 105 U. S. 766, 772,
26 L. ed. 959, 961."

\

I

With reference to the case on the merits, it is the

contention of the Government that the different counts

in the Indictment on which the petitioner was sen- i

tenced constitute several and individual crimes and

that the prisoner could properly be incarcerated on
I

some of the counts in the penitentiary and on the
|

others in the county jail in Idaho. It is clear that the

sentence imposed by the court is not an indefinite one.
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In ex parte Lamar, 214: Fed. 160, the Court of

Appeals for the Second Circuit held that a sentence of

a defendant by a Federal Judge to a State institution

to commence after the expiration of the defendant's

Federal sentence in a federal penitentiary, which he

was at that time serving, was not indefinite. In its

opinion in the Lamar case the court states as follows:

"Is the sentence which was imposed by
Judge Cushman definite and certain? Is it such
as a defendant may readily understand and be

capable of performing? I think all that is found
in the commitment paper must be read and ap-

plied. Servitude in the United States Penitentiary

at Atlanta did not answer the requirement to

serve one year in Mercer County jail in New Jer-

sey. The petitioner could not serve the term fixed

for Mercer County jail until after he finished his

term at Atlanta, Ga. The criminal minutes bear

out the indorsement at the bottom of the commit-
ment paper. It is there clearly expressed that the

judge fixed the commencement of service after

the expiration of Lamar's term at Atlanta. No
authority supports the claim that Judge Cushman
was prohibited from fixing the date of the com-

mencement of this term to such future date. To
hold otherwise would be making a mockery of the

law, and to stultify the course of justice."

In Thompson v. U. S., 204 Fed. 973, the Court of

Appeals for this circuit held that where the accused

was convicted in two counts of violating the Mann
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Act and was sentenced to 12 months imprisonment on

the first count and to 6 months imprisonment on the

second count, to run consecutively, the two sentences,

in legal contemplation, were but a single sentence for

18 months, and hence the court was authorized to re-

quire that the term be served in a penitentiary. The

Court, on pages 975 and 976, in the Thompson case

quoted from the case of Dimmick v. Tompkins, 194

U. S. 540, wherein that court stated

:

''Although for some purposes the different

counts in an Indictment may be regarded as so

far separated as to be, in fact, two different In-

dictments, yet it is not true necessarily and in all

cases."

And after quoting from the Supreme Courtis opinion

in the Dimmick case, this court stated that the first

count of the Indictment charging the appellant with

transportation, and the second count charging with

aiding and assisting, by procuring a ticket for the vic-

tim, were, in fact, one crime and that a single sen-

tence was proper.

However, the case at bar is readily distinguish-

able from the Thompson case, inasmuch as the count

on which the petitioner was sentenced to the peniten-
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tiary at McNeil Island was a conspiracy count. The

remaining counts, on which the prisoner was sen-

tenced to the State institution in Idaho, were substan-

tive counts of "possession of property designed for

manufacture of liquor"; "manufacture of liquor";

"maintenance of a nuisance" ; "possession of unregis-

tered still" and "sale," all of which counts charged

separate crimes and are, in contemplation of law, to

be considered as separate charges.

This court has frequently held that a conspiracy

to commit a crime is a different offense from the

crime that is the object of the conspiracy.

U. S. V. Anderson, 31 Fed. (2d) 436, 9th

C. C. A.

To the same effect see Perry v. U. S., 18 Fed. (2d)

477 in which it was held that the crime of conspiracy,

and the substantive crimes of which the conspiracy

was the object, which were charged in different counts

of the Indictment, are separate crimes and consecutive

sentences may properly be imposed for violation of the

same.
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See also, Biddle v. Wilmot, 14 Fed. (2d) 505.

U. S. V. Daugherty, 269 U. S. 360.

In Alvarado v. United States, 9 Fed. (2d) 385,

(9th C. C. A.) it was held that judgment and sen-

tence imposing consecutive terms of imprisonment

was not defective.

In Rice v. U. S., 7 Fed. (2d) 319 (9th C. C. A.)

it was held that consecutive sentences might properly

be imposed by a District Judge. Circuit Judge Mc-

Camant speaking for the court stated:

"It is well settled that a defendant convicted

of more than one violation of federal law may be

sentenced to two or more terms of imprisonment,
these terms to follow each other. It is held that

in such a case the court may impose a single sen-

tence of imprisonment for a term in excess of

that provided by statute for any one of the

offenses but not exceeding the aggregate period

authorized for all of the offenses."

In re: De Bara, 179 U. S. 316;

Neely v, U. S., 2 Fed (2d) 849;

Feigin v. U. S., 3 Fed. (2d) 866.

"This proceeding is a collateral attack on the

judgment of a court of general jurisdiction. The
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question raised is highly technical, and the doc-
trine announced in the reported cases cited by
appellant should not be extended. It appears, from
Judge Partridge's opinion in the instant case,

that the form of judgment used in this case is the
form that has been used in the District Court for
the Northern District of California from the
earliest times, in cases in which it was the opin-
ion of the court that the sentences should be
served consecutively. So far as the books disclose,

this is the first time any one has contended that
a judgment in this form calls for the service of
two terms of imprisonment concurrently. The ac-

quiescence of the bar in the construction placed
by the District Court on the language used is con-
firmatory of the correctness of the views above
announced.''

It will be seen in the Rice case that the bar for

the Northern District of California had from the earli-

est times approved sentences imposed in the manner

specified in that case and that it had never been ques-

tioned until Rice took an appeal from the judgment

imposed. As stated by Circuit Judge Dietrich at the

time of argument in the above entitled action, the

same situation exists with reference to the instant case

and the type of sentence imposed in this case has long

been used in the District of Idaho and has never here-

tofore been questioned.
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It is respectfully submitted that the appeal here-

in should be dismissed and the appellee so prays. But

in the event that the same is not dismissed, and this

court determines this matter on the merits, it is sub-

mitted that the order of the lower court denying the

Writ should be affirmed.

Respectfully submitted,

Anthony Savage,
United States Attorney.

Tom DeWolfe,
Assistant United States Attorney.
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